
03-05598-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 03-61367
Chris John Fandel and Tammy Louise Fandel, Chapter 13 Case

Debtors,

OBJECTION BY GREAT RIVER FEDERAL CREDIT UNION 
TO CONFIRMATION OF CHAPTER 13 PLAN  AND MOTION TO DISMISS

TO:   and other entities specified in Local Rule 9013-3. 

1. Great River Federal Credit Union FKA St Cloud T & L Credit Union, (the "Respondent") is the

holder of a claim in the above case, and objects to confirmation of the proposed Chapter 13 Plan.

2. The petition commencing this Chapter 13 case was filed on October 29, 2003.  The Debtor has

filed their second Post-confirmation Modified Chapter 13 Plan which is now scheduled for

confirmation hearing on October 26, 2004 at 10:00 AM.

3. This objection and motion to dismiss arise under 11 U.S.C. §§1322, 1325 and 1307(c) and Fed.

R. Bankr. P. 3015, and is filed under Fed. R. Bankr. P. 9014 and Local Rules 3015-3, 9013-2,

9013-3.  Respondent objects to confirmation of the proposed Plan, requests an order denying

confirmation of the proposed Plan, disbursing  plan funds, and dismissing with a bar to refiling.

4. Respondent is the holder of a claim, and is thus a party in interest.     

WHEREFORE, Great River Federal Credit Union FKA St Cloud T & L Credit Union  requests

the court grant the relief requested and such other relief as may be just and equitable.

Dated: October 11, 2004 STEWART, ZLIMEN & JUNGERS, LTD.
/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN  55403
612-870-4100

This is a communication from a debt collector attempting to collect a debt.  Any information obtained will
be used for that purpose.



03-05598-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 03-61367
Chris John Fandel and Tammy Louise Fandel, Chapter 13 Case

Debtors,

MEMORANDUM IN SUPPORT OF 
OBJECTION AND MOTION TO DISMISS

This Memorandum is submitted in support of the objection to confirmation and motion to dismiss filed on

behalf of  Great River Federal Credit Union FKA St Cloud T & L Credit Union

1. The balance outstanding on the 2 loan accounts owed to Respondent by  is $7,922.10, with

$6,678.13 of that amount guaranteed by Robert Champa. 

2. Respondent also holds a perfected security interest in a 1993 Mercury Villager LS vehicle (the

collateral).  The collateral is in the possession of the Debtor herein.  Respondent's Contracts

provide for interest on the balance at the rate of 8.000 percent per year on the note and 16.00

percent per year on the visa account.  Respondent's Contracts also provide for cross-

collateralization so that the vehicle serves as collateral on both accounts.

3. Respondent filed its proofs of claim and no objection has been made to the filed claims.  Attached

as Exhibit A is a copy of the first page of the two filed claims.

4. Debtors' first plan was confirmed on January 27, 2004.  Debtors missed their first plan payment 

due in November 2003 but then made their plan payments for the next 5 months from December

2003 to and including April 2004.  The May 2004 plan payment was not made.  Debtors filed a

Post-confirmation Modified Plan on May 26, 2004 and obtained confirmation of that plan on

June 22, 2004.  The stated reason for the May 26 plan was Mrs. Fandel's surgery and being off

work for 6 weeks, resulting in lost income which caused 2 months of missed plan payments.  The

May 26 plan proposed to forgive all arrears as of June 29, 2004 and to re-commence their plan



 payments on June 29, 2004.  Debtors made 1 payment under the May 26 plan on July 7, 2004. 

See Exhibit B for the list of payments made by Debtors according to the Trustee's records.

5. The stated reason for the October 7 plan is at least partly the same for the May 26 plan:  Mrs.

Fandel is having surgery and will be off work for 2 months.  Another stated reason is the Debtors

have experienced increased expenses.  The October 7 plan again proposes to forgive all arrears as

of November 29, 2004 and to re-commence payments on November 29.

6. The October 7 plan proposes that Debtor: (1) reduce the plan payments from $524.00 per month

to $355.00 per month, (2) keep possession of the collateral, (3) allow Respondent to retain its lien

on the collateral, and (4) pay Respondent on its claim through the Trustee payments.

7. Respondent has received sporadic payments.  See attached Exhibit C for the payments disbursed

by the Trustee to Respondent to date.

8. As support for the reduction in the monthly payment amount and the total overall payments to be

made, Debtors filed an amended Schedule J to show the increased expenses.  It is obvious the

increased expenses are due entirely to the purchase of another vehicle apparently on an

installment contract, with $550 monthly payments.

9. The Ocotber 7 plan continues to include Respondent's claim as an "Other Secured Claim 

[§1325(a)(5)]" and values Respondent's secured claim at $8045.00.  An amended Schedule D

filed and served with the October 7 plan states the collateral is now worth $2231.00. At the time

of filing, the published NADA retail value of the collateral was $4250.00.  See attached Exhibit

D, NADA page from Sept-Dec 2003.  There was no mileage deduction for 116,000 miles on a

1993 Class II vehicle.

10. The original purpose for treating Respondent's claim as fully secured in Term 7 was to protect the

co-signer as well as to cover the collateral value.  This is now stated in Term 12.

11. The October 7 Plan proposes to re-calculate the entire stream of payments on the original claim of

$8045.00 including payments already made to Respondent.  The Plan proposes a reduction in the



future monthly payment to $387.99 with payments beginning in month 1 which is likely to be

December 2004 given there are no payments until November 29.  Interest is reduced from 8.00

percent to 6.50 percent per year for total payments of $8535.74 

12. The Plan is objected to on the following grounds

a. Good Faith.  That the Plan has not been proposed in good faith in violation of
§1325(a)(3).

Under §1325(a)(3), the court cannot confirm a Chapter 13 plan that is not filed in good faith.  In

the 8th Circuit, good faith is determined by considering the totality of circumstances.  In re Mattson, 241

B.R. 629 (Bkrtcy.D. Minn. 1999).   In re LeMaire, 898 F.2d 1346 (8th Cir.1990).  See also, In re Estus,

695 F.2d 311 (8th Cir.1982) and Education Assistance Corp. v. Zellner, 827 F.2d 1222 (8th Cir.1987).  

Various factors are considered in determining whether a plan is proposed in good faith: (1)

whether Debtor accurately stated his expenses and debts; (2) whether Debtor made a fraudulent

misrepresentation to the Bankruptcy Court; and (3) whether Debtor unfairly manipulated the Bankruptcy

Code.  Also of interest to the Court is the type of debt sought to be discharged, whether such debt would

be dischargeable under Chapter 7 and the debtor's motivation and since4rity in seeking Chapter 13 relief.  

Bayer v. Hill, 210 B.R. 794, 796 (8th Cir. BAP August 12, 1997).  In re Mattson, 241 B.R. 629, 635-637

(Bkrtcy.D. Minn. 1999).   In re LeMaire, 898 F.2d 1346, 1349 (8th Cir.1990).  "The bottom line for most

courts, even those outside of this circuit, is whether the debtor is attempting to thwart his creditors or is

making an honest attempt to repay them."  Mattson, supra, page 637.

Debtors have failed to disclose the post-petition debt and asset purchased with the post-petition

financing.  Debtors have deliberately and willfully made it impossible for them to submit the necessary

earnings to the Trustee for the execution of a  confirmed plan.  Furthermore, the additional vehicle is

unnecessary because one of the debtors is not even working.  Mrs. Fandel has been out of work for health

reasons since May 2004 when the first post-confirmation plan was filed.

Debtors have manipulated the Bankruptcy Code to obtain protection from creditors yet have



failed to make any appreciable progress on their plan in the 12 months since filing.  Under the original

confirmed plan they would have paid $5764 by the end of September 2004.  Instead they have paid only

$3144.  The continuous use of post-confirmation modifications to forgive the most recent missed plan

payments is another indication of their manipulation of the Bankruptcy Code.

The amended Schedule J shows reductions in such expenses as clothing, transportation,

recreation, charitable contributions, personal toiletries and school lunches, totalling $381.  The reductions

are made in an effort to off set some of the damage caused by the new debt.  This raises questions

concerning the accuracy of the Debtors' original Schedule J and whether Debtors have ever satisfied the

good faith requirement of §1325(a)(3).

Allocating plan payments and disposable income toward loans and maintenance costs of non-

essential assets  while also proposing to defer, reduce, or even deny a return to other creditors, raises

serious good faith questions.  "In such a case, the Debtor proposes to build up equity in assets which the

legislature has not found essential to a fresh start; more crucially, the Debtor proposes to correspondingly

defer, reduce, or even deny a return to other creditors on their prior claims, by diverting estate resources

to nonessential purposes... Such a plan grants a windfall to the Debtor, enriching him at creditors' expense

to the extent of the equity accumulated post-petition."  In re Cordes, 147 B.R. 498, 505 (Bkrtcy.D.Minn.

1992).

Plans with less than 100% payment on all claims where such impact arises because the debtor and

debtor's family maintain a high standard of living is further indicative of a lack of good faith and "while

the Court readily concedes that the function of the provisions under Chapter 13 of the act is not designed

to condemn a Debtor to a state of poverty, the Court also recognizes that the act was not designed to

thrust a Debtor into a state of luxury to the detriment of his creditors."  In re Jenkins, 20 B.R. 642, 643

(Ark. 1982).  The burden is on the Chapter 13 Debtor to establish good faith in the filing of a debt

adjustment plan once that good faith is questioned.  In re Belt, 106 B.R. 553 (Bkrtcy.N.D.Ind. 1989),

§1325(a)(3).



b. Present Value.  That, in violation of §1325(a)(5) (B)(ii), the total payments proposed do
not provide Respondent with the present value of Respondent's secured claim there being
no calculation for an appropriate interest rate based on the risk factors in this case.

The Code clearly provides that secured claims that are paid through deferred time payments must

be paid at their present value in accordance with §1325(a)(5)(B)(ii).  The plan proposed does not provide

for an appropriate risk factor adjustment over the prime rate as required by Till.

The total of the claims held by Respondent at the commencement of this case was $8879.96.  The

NADA retail value of the collateral was  $4250, leaving the cosigned portion at $4629.96.  The October 7

Plan does not provide for the appropriate interest or present value computation although it does provide

for deferred periodic payments on Respondent's secured claim.  

The Plan also contains an error in the monthly plan payment amount to be paid to Respondent. 

According to both the Plan and the amended Schedule J, the monthly plan payment to the Trustee is $355

which leaves $319.50 for Respondent after deducting the Trustee's 10 % fee.

The prime rate on October 7, 2004 was 4.75%.  See Exhibit E.  Respondent submits  the

appropriate risk factor is 6% in this case  for a total of 10.75%.  The following facts support the risk factor

requested by Respondent:

1. Debtors have failed to make 4 plan payments within the first 12 months of this case.
2. Debtors have stated an inability to make any plan payments until November 29, 2004.
3. Mrs. Fandel is not working and has been having serious medical problems since May

2004 which have affected her ability to work.
4. Debtors continue to incur new debt post-petition.
5. Respondent's collateral is depreciating in value.
6. Respondent has received no payments since August 2004 and will not be receiving any

payments until December 2004.

Based on an interest rate of 10.75%  for the secured portion of the claims, and the actual amount 

of the monthly payments proposed in the Plan, Respondent would be entitled to total payments of

$4829.08 over the 23 months proposed to compensate Respondent for the deferral in payment of the

present value of the secured claim.   This calculation includes the payments made to Respondent to date.



Based on the contract interest rate of 8.00% to protect the co-signer, and beginning payments on

the cosigned part of the claims after the secured portion is paid in full, Respondent would be entitled to

payments of $5733.79 over the 41 months needed to compensate Respondent for the deferral in payment. 

See attached Exhibit F for the amortization schedules.

To maintain the current risk factor level and to assist Debtors in submitting the earnings

necessary to execute on the October 7 plan, Respondent requests the Court require the Debtor to make

plan payments through wage order deduction on Mr. Fandel's paychecks beginning with the first

paycheck in November 2004 so that the entire $355 is paid to the Trustee by November 29.

Failure to provide for appropriate present value compensation on deferred payments is grounds

for denial of confirmation.  See, In re Green, 151 B.R. 501 (Bkrtcy.D. Minn. 1993); Resolution Trust

Corp. v. Adams, 142 B.R. 331 (E.D.Mo. 1991); and Landmark Financial Services v. Hall, 918 F.2d 1150

(4th Cir.1990).

c. Modification of an Already Confirmed Plan. Section 1329 establishes the permitted post-
confirmation modifications that can be made in Chapter 13 cases.

Modifying a confirmed plan to reduce secured claim values caused by Debtor's use of collateral

since the filing of the case, reducing interest rates, and "forgiving" prior confirmed plan accumulated

payment arrears are not included in the list of permissible modifications or reasons for modifications. 

Furthermore, 11 U.S.C. §1327(a) states clearly the confirmed plan is binding on the Debtor and Creditor. 

Debtor now seeks to undo the binding effect of plan confirmation primarily because Debtors have

incurred new post-petition debt.  Debtors should be discouraged from such post-petition and post-

confirmation conduct when it erodes their ability to make the plan payments as required by a confirmed

plan.

§1306(a)(2) states that all earnings of the Debtor from services performed post-petition are

property of the estate.  Debtor has been using property of the estate for purposes other than as allowed per

their original filed Schedule J and the confirmed plan.



§1322(a) applies to post-confirmation modified plans.  All or  such portion of future earnings of

the Debtor as may be necessary for execution of the plan must be submitted to the Trustee. Under

§1322(a)(1) any increases in postconfirmation income is captured and is included in a modified plan.  In

re Profit, 269 B.R. 51, 57 (Bkrtcy. D. Nev. 2001).  

If the Debtor has failed to commit the necessary earnings to execute the first confirmed plan, this

goes directly to the issue of feasibility and good faith.  §1325(a)(3) also applies to post-confirmation

plans.  The unexplained or "deliberate" failure of the Debtor to make payments to the Trustee for the

execution of the confirmed plan is a lack of good faith.

d. Dismissal of Case.  On request of a party in interest, the court may dismiss a case for
cause, under Chapter 13.  11 U.S.C. §1307(c).

The Debtor has failed to propose a confirmable plan.  Such failure causes unreasonable delay

prejudicial to all creditors.  Debtor has the exclusive right and obligation to propose a Chapter 13 plan. 

11 U.S.C. §1321.  The Debtor thus has the burden of proposing a plan that is fair and that complies with

the requirements of the Bankruptcy Code.  Debtor has failed to timely file a plan that meets those

standards.  Such constitutes cause as set out in §1307 (c) (1) and (3).

This objection provides the Debtor with the necessary information as to what modifications must

be made to the proposed plan to obtain confirmation.  If Debtor has failed to file a pre-confirmation

modified plan to address the objections listed herein, Respondent asks not only for dismissal but also that

the Debtor be barred from re-filing another Chapter 13 case for a period of 90 days and that the Trustee

be ordered to disburse any funds in accordance with the last confirmed plan.

e. Allowance of Fees and Costs.

Respondent requests the court allow its attorneys fees to Respondent with such allowance to be

added to Respondent's claims.

The Contract signed by Debtor requires Debtor to pay any reasonable attorney fees and costs

incurred by the Respondent in protecting its rights and exercising its remedies in the event of a default. 



Respondent is the holder of a secured  and a cosigned claim.  If Debtor wants to protect the cosigner, then

the Plan has to be able to pay all debt arising under the Contract.   11 U.S.C §506 (b) provides that the

holder of a secured claim may be allowed reasonable fees, costs or charges provided for under the

agreement under which such claim arose, to the extent that the value of the property securing the claim

exceeds the amount of the claim. 

SUMMARY

Based on the foregoing, the plan proposed by Debtor should be denied confirmation and the case

should be dismissed and Debtors barred from refiling for sufficient time for Respondent to repossess its

collateral and pursue payment from the guarantor.

Dated:  October 11, 2004 STEWART, ZLIMEN & JUNGERS, LTD.

/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, Atty ID #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN  55403
612-870-4100

























03-05598-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 03-61367

Chris John Fandel
and Tammy Louise Fandel, Chapter 13 Case

Debtors,

UNSWORN DECLARATION OF PROOF OF SERVICE

I,Linda Jeanne Jungers, declare under penalty of perjury that on October 11, 2004, I mailed

copies of the foregoing  Objection to Confirmation of Plan, Memorandum, Verification and Exhibits

attached thereto, Unsworn Declaration of Proof of Service, and proposed Order, by first class mail,

postage prepaid, to each entity named below at the address stated below for each entity.

Chris John Fandel
1414 9th Ave North
Sartell, MN  56377

Tammy Louise Fandel
1414 9th Ave North
Sartell, MN  56377

Wesley W. Scott
SCHMIDT & LUND
13 S 7th Ave
Saint Cloud, MN  56301

Michael J Farrell
Bankruptcy Trustee
PO Box 519
Barnesville,  MN  56514

U.S. Trustee
1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN  55415

Executed on:  October 11, 2004 
Signed:   /e/Linda Jeanne Jungers            
Linda Jeanne Jungers
STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN  55403



03-05598-0
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 03-61367

Chris John Fandel
and Tammy Louise Fandel, Chapter 13 Case

Debtors,

ORDER DENYING CONFIRMATION OF CHAPTER 13 PLAN
AND DISMISSING CASE FOR CAUSE

This Chapter 13 case came on before the Court on October 26, 2004 at 10:00 AM, for hearing on
confirmation of a proposed Plan of individual debt adjustment.  Linda Jeanne Jungers appeared on behalf
of Great River Federal Credit Union FKA St Cloud T & L CreditUnion.  Other appearances were as noted
in the record.  Upon the record made at the hearing, and the other files, records, and proceedings in this
case,

IT IS HEREBY ORDERED:

1. Confirmation of Debtor's Plan filed October 7, 2004  is denied.  

2. Trustee is ordered to disburse all remaining funds on hand in accordance with the last

confirmed plan.

3. This case is dismissed, for cause.

4. The Debtors are barred from filing another case under Chapter 13 for a period of 180

days from the date of this order.

5. Respondent is allowed its attorneys fees in the amount of $250.00, such amount to be

added to Respondent's cosigned claim amount and paid as part of such claim.

Dated: BY THE COURT:

______________________________
United States Bankruptcy Judge




